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L ands
For
Sale.

-

LOTS IN KING STREET TRAC
from $1,350 to $1,500 a lot, formeri
tmown as G. N. Wilcox’s premises

TWENTY LOTS IN MANO:
VALLEY, formerly Montano’s Trae

$3,000 a lot.

1]

FOUR HUNDRED LOTS D}
KAIULANI TRACT, from §a0e *

$a50 2 lot

FITY LOTS IN KEKIO TRAC:
spposite Makee Island, $600 a Tot

e

" TWENTY LOTS IN PUUNW2
"KRACT, 100x200, $1,200 a lot.

Etc., Etc.

For further particulars apply to

W.C. Achi

& Company

Real Estate
Brokers.

I0 WEST KING ST,

The Sy Seqm Ly

Compary, Lirp,

¥ ——a

I8 NOW READY TO DO

All Kinds of Laundry
Work ...

BATISFACTORY WORK
GUARANTEED,

WHITE LABOR ONLY EMPLOYED.

!
Laundry—Kawaiahao ftree near
South, &

Up-Town Office—116 Hotel Btreat: old
Wiite Building.

Telephone Main 73

ALL ORDERS WILL RECEIVE
PROMPT ATTENTION.

SO0k WATER WORKS (0,

All the latest and most approved ma-
shinery used by us.

The Oldest Soda Works

ON THE ISLANDS,

PURITY IS OUR MOTTO,

—

Fort and Allen Bts

AGENTS,
91 King Street.

DWID LAWRENCE & CO

317 Fort St., near
Merchant,

Cigar Factors

SOLE ACENTS

Eduardo H. Gatos “Mi Prefeirda”
Eugene Vallens “Flor de Vallens”
S. Falks Sons “Le Vive”

American Cigar Co. “Renown”
American Cigar Co. “Benefactor”

American Cigar_Co. “La Har-
monia”

Boltz, Clymer & Co. “El Palencia”
Boltz, Clymer & Co. “El Merito"
Boitz, Clymer & Co. “El Monte’

THE H. BOHLS AND R. A. PATTER-
SON TOBACCO FACTORIES,

— AND —

THE ANGLO-EGYPTIAN CIGAR-
ETTE WORXKS, Cairo, Egypt.

DISTRIBUTORS OF THE
PRODUCE OF

Ameriean Tobaceo Co.
Blackwell Bull Durham Co.
Monopol Tobaceo Works.

Continental Tobaeeo.Co.
Our Trade Mark “Kamehameha.”

LAMPS!

. 2

Edison
Oceanic—

Our own lamp—4 C. P, 83 C. P, 18

€. P,32C. P, and 50 C. P, (Im
either make), constantly on haad.

OUR LAMPS ARE GOOD LANMPS.

Duplex Lamp

viz: a16C. P.and 32 C. P. In &
single bulb.

Night Lamp

1C. P. and 16 C. P., in a siagle
bulb.

Call and examine,

s

e s Bt G

OFFICE AND SALESROOM:
Postoffice

Magoon Block. Phone 850.
Box 763.

For This Week Only
CROSS AND BLACKWELLS

Pickles and
Chow-Chow.

FOR THIS WEEK ONLY,

25¢

Regular Price, 4fc.
NRDER NOW, WHILE THE STOCE
LASTS,

—_—e

Lewis & Co.

Telephone Main 240

J. LANDO,
Fort Street

Has Always Up-fo-Date

Shirts and Ties

COLLARS AND CUFFS, |
BELTS, SUSPENDERS i

OAHU ICE &

~ ELECTRIC CO,|

-CE DELIVERED
Kook To any part of the City.

* Hoffman & Markham,

Telephone Blue S15L P, O. Box #W.
L Fee Office:

AND BOX......
BOYS' AND® MEN'S CLOTHING,

Hats and Caps

TRAW, FELT AND PANAMAS.

S hirt Waists

TAR, MOTHER'S FRIEND AND
BANNER BRAND,

-uI:enot for the B;u-_-ot-the-noad “wer-
Fort Street, near KEing.
WING LUNG CO.

GROCERS

FRESH FRUITS ON HAND AT ALL
TIMES,

/

King Street, eorner Alakea

RUBBER COODS
GOODYEAR RUBBER CO.

R. H, PEASH, President.

SAN FRANCISCO, CAL, U. 8. A

(Continued from Page 11.)

requires it, and it is to be presumed that the law has been obeyed.
In respect to a foreign judgment, nothing can safely be taken
for granted, and the Practice Book has therefore provided a dif-
ferent form of complaint. ' '

“The Practice Act was designed to simplify our legal pre-
cedure, and to abbreviate pleadings by the oniission of all un-
necessary allegations. The demurrer to the complaint, on the
ground that it did not allege that the High Court of Justice,
Queen’s. Bench Division, Birmingham District Registry, had
jurisdiction of the action, or of the parties, or of the subject-
matter, nor that the defendant had notice of its pendency, or was
summoned to appear, was therefore properly overrnled. These
facts were the indispensable conditions of a due adjudication by
the foreign court; and whatever is necessarily implied is suf-
ficlently pleaded. Nor was it eause of demurrer that the com-
plaint did not state that any hearing or trial was had. The
averment as to a due adjudication implied that there was a fair
opportunity for hearing; and that the defendant could not com-
plain that he did not avail himself of it.” 4y

See also Wakelee v. Davis, 50 Fed. 522, 523, (1892) where,
expressly referring to Galpin v. Page (1873) and Wilbur v.
Abbott (1880), and following Brownell v. Greenwich, it was
said: “But in the eleventh and twenty-third paragraphs the
plaintiff alleges that said judgment was duly given, made and
entered by said District eourt, which, inasmuch as the defendant
was shown to be a non-resident, was a proper and apparently
necessary averment. #* The averment that the judg-
ment was duly entered was a sufficient statement of the facts,
under the New York practice, to impliedly allege jurisdietion.
* % % The denial by the defendant of this allegation raises
an issue of fact in regard to the existence of jurisdictional facts.”

The plaintiff in the case at bar alleges with far more direct-
ness the matters which the court in the New York and Con-
necticut cases held to have been averred by necessary implica-
tion in the expression “duly adjudged.”

One other argument advanced against the second connt, is that
the cause of action in the New Zealand court was joint and not
joint and several, that only a joint judgment agaiust all the
defendants before that tribunal could have been correctly ren-
dered, and that the judgment, inasmuch as it was not against
all of the defendants jointly, is void upon its face. This, if
erroneous at all, was a mere irregularity and not matter affecting
the jurisdietion of the court, and therefore not now open to
review.,

2. It does not appear from the face of the declaration that
the judgment of the New Zealand court was based upon the
same original cause of action which is stated in the first count
herein. Assuming that that judgment arose out of an entirely
distinct transaction between the parties and that therefore the
present declaration sets out heyond any question two causes of
action, the second ground of demurrer cannot be sustained. Sec-
tion 1259 of the Civil Laws of 1897 provides: “The plaintiff in
a civil suit may unite several causes of action in the same com-
plaint, when they all arise out of: 1. contracts, express or im-
plied; or”? * * (six other classes of actions are here
named). “But the eauses of action so united shall all belong to
one only of these classes, and shall affect all the parties to the
action, and shall be separately stated.” In our opinion an action
on a judgment is, within the meaning of this statute, an action
er contractu, i. e., on the promise or contract implied by law to
pay the amount of the judgment. 1 Encycl. Pl. & Prac. 193;
1 Chitty Cont. 23; 1 Parsons Cont. 7; 2 Bl. Com. 465; Freeman
on Judgments (3rd Edition), §217; 2 Black on Judgments,

§848; Johnson v. Butler, 2 Ta. 535: Moore v. Nowell, 94 N. .

C. 270, 271; Stuart v, Lander, 16 Cal. 373, 375; Childs ».
The Harris Mfg. Co., 68 Wis. 232, 233. The first count is on

an express contract, hence there is no misjoinder.

Defendants contend, however, that it sufficiently appears by
inference from the averments of the declaration, and the plaintiff
during the argument in this Court stated the fact to be, that
the New Zealand judgment was rendered on the same cause of
action now declared on in the first count. Even upon these
facts the two counts have not been improperly joined. The
plaintiff has simply stated his case in two different forms, and
for the same reasons, no donbt, which ordinarily lead plaintiffs
to allege two or more different eounts describing the cause of
action, e. g., because of uncertainty as to whether or not one’ or
the other of th= counts is capable of proof. He can, of course,
and expeets to recover on one only. The tendency of courts at
present i3 to regard the judgments of foreign courts of record
as being just as conclusive between the parties as those of domes-
tic courts of record, and there seems to be, in this view, no good
reason for holding that the original cause is not merged in a
foreign judgment while holding that there iz such merger in the
case of a domestic judgment. In neither instance, it searcely
need be noted, would there be any merger if the judgment was
for any reason void, as, for example, for lack of jurisdiction in
the court rendering the same, for such an alleged judgment
would in fact not be a judgment at all. "While, therefore, it may
appear to be inconsistent for the plaintiff to aver both the agree-
ment and the judgment, that consideration alone will not prevent
the joinder of the counts, At common law inconsistent counts
could be joined, and it is only by statute in some states that the
procedure is prohibited. It is not uncommon to find in the same
declaration two or more counts which arggstrictly speaking, in-
consistent and which ‘cannot all be true at the same time; but the
practice is well established and is, moreover, founded on good
reasons. In the case at bar, if plaintiff fails to prove the jurisdic-
tion of the New Zealand court, the position will be that the
original canse of action will stand intaet for lack of a valid judg-
ment to absorb it; on the other hand, if he does prove the
former judgment to be valid and binding against these defend-
ants, he will recover on that and the original cause will be
deemed merged. The apparent inconsistency will have disap-
peared.

Tt would serve no good purpose to compel the plaintiff to
bring an action first on the judgment and then, if that fails of
proof, to bring a new action on the agreement. It isno hqrdshlp
to the defendants to have both phases of the controversy disposed
of in one action and it will further the ends of justice to permit
this course to bhe followed.
~ See 5 Encyel. PL. & Pr. 319, 821; Barton v. Gray, 48 Mich.
166, 167; Walsh v. Kattenburgh, 8 Minn. 101, 102; Snyder v.
Snyder, 25 Ind. 401, 402,

1. Non-joinder of parties defendant. Four or five persons
other than those named as defendants in this action, were mem-
bers of “the Company” and parties of the first part to the agree-
ment sued on in the first count. The judgment declared on in
the second count was rendered against three persons other than
the present defendants. Is there a defect of parties defendant?

The agreement sued on (quoting from it) “witnesseth: for and
in consideration of the covenants, agreements and payments here-
inafter named the parties of the first part for themselves individ-
ually and the said Company collectively do hereby constitute apd
accept the said parties of the second part as partners as herein-
after stated:” and then goes onf to specify the details of the con-
tract. As we constrne this clause, it is in effect as though the
language used had been, that for the consideration stated “the
parties of the first part do hereby, jointly and severally, make,
with the parties of the second part, the following agreement of
partnership.” The contract made in the opening clause by the

parties of the first part is foint and several, an the
made is that the details of which are specifi  :, tﬁm"ﬂ
clauses. paragraph 4 stood entirely by .5 ;, o
ably be construed to mean that the memberg ¢ 1) "W
jointly were liable for the promise there cot 7,0 , "
rison certain stock upon the happening of ; (., yeu}d t'g“‘
The paragraph, however, cannot, we think, 1. .
must be read in eonnection with the opeping .,
quoted, and if so understood the result is the g, g0
promise in question was a joint and severa] R
of the members of the company. This is 1.
ly contended for by the plaintiff himsels,
Turning to our statutes, Section 1229 ¢ . (..
1897 provides: “It shall be necessary 5 iy oo gor. s
civil action all the joint and several, or oy, “:ﬂ
sory notes, or drawers of drafts, bills of v ilapen o}
joint and several obligors,lessees, or partioy of ¢ ,J-['?Lri:frl-
part to covenants, agreements and conmacts. iy, :-'-l;ilf,,ﬁ:
payment, non-aceeptance, or non-fulfillment thepet 1
in no case be necessary to serve all the joint pop, -
process. Service of process upon one of severg
law, shall be legal service upon all for the 1y,
ance in court, and judgment may be entered ;o4
defendants thereon; provided, however, that .,
issue against the sole property of any joint difond

process was not duly served as aforesaid.” (logply 1,
language of this statute renders it necessary fop the 1.
join as defendants all of the parties of the first part 1) g,
ment sued on in the first count. It is, however, copay,
the statute must be read as subject to an implied ex -

the case of parties out of the jurisdiction of the egyn ,
ground that the statute is only declaratory of the copg
rule on the subject and that at common law the (-X:.‘f:'ﬂi‘;
existed, If the exception referred to existed st comlmnj
it is unnecessary to say on this point whether it i 4
and if the statutory provision is to be construed as syl
same exception, it can only be on the theory that the e
therein intended merely to declare the common lai oy
ject without modification. That this was not the intes
the Legislature, however, is clear from the fact that ypj
terms of the statute a plaintiff may recover a judomen
all those jointly liable on a contract without having servig
upon all of said partners who are resident within the jurig
The latter certainly was not possible at common law, T,
of no sufficient reason for declaring the statute subjety
exception contended for,

Judgment debtors are not within any of the classes ng
section 1222. They are not “parties of the first oy
part to * ¥ ¥ agreements or contracts,” that lang
ferring, we think, solely to those who have voluntarily s
into such agreements and not to those upon whom, thog
willing, the law casts an obligation to pay the amount ofy
ment duly rendered against them. The requirements g
section, then, as to the joinder of all the parties, do not aff
branch of the ease.. It is the common law rule that appl
common law, in an action on a judgment, it was necss
join as parties all the living judgment debtors exceping
those out of the jurisdiction. U. 8. v. Cushman, 2 Sumpe
314; Gilman v. Rives, 10 Peters 298, 299, 300; 11 Eng
& Pr. 1119, 1120. Any expression to the contrary in 8
v. MeIntyre, 9 Haw. 306, was obiter dictum. The comm

‘rule, subject to the exception stated, governs in this cisa
plaintiff must make all the judgment debtors parties defs
or show an excuse for not doing so.

The New Zealand judgment having been recoverd o
seven only of the parties of the first part to the agreemen
foregoing decision will, in view of the provision of section
that “the causes of aetion so united shall * * * uff
the parties to the action” render it impossible, we think, fi
plaintiff to join the two counts in one action.

In our opinion, the demurrer was properly sustained up
first ground, but not upon the other grounds. Accoriing
exceptions are overruled and the case is remanded to the(
Court of the First Judicial Cireuit for such further pr
as may be proper not inconsistent with the foregoing v

Robertson & Wilder for the plaintiff, who also ape
person.

Magoon & Thompson, Kinney, Ballow & McClae
H. A. Bigelow for the defendants,

Sanftary Plumb
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SEWER CONNECTIONS A SPECIA

| vz I

LAT

JOHN NOTT,

AR R T A
Received by S. S. Zealand!

NEW = GOOD
Shirts, Susvenders, Gents’ Unde
Neokﬁes? a fine assortmentf

- K. Isoshil
Ziad KING STREE!
ABOVE BET®

Next to Castle & COO¥

HVE & C0., San Frax

TO FACILITATE TRADE with the Hawatlan 17187%% 5y
%Dmh&nﬂ or ordered of them, F‘RE:B OF AU‘; u"a
SPORTATION to Honolulu, or returning same 10 P37,
will be sent on selection to those known te the firm, OF
satisfactory references in San Franeiseo. 1
FRANCISCO

ENEER. G0 Mo S

AND POST STREETS, SAN

f
Illustrated catalogue and prices & upon receipt 0
We have the largest mnnuctoryr:;n}:l::elrypand giiverwar®
York City, and are prepared to furnish

1641 &

85 KING
TEL, BL

wil
1
)

special designs.



